DEPARTMENT OF THE NAVY
Office of the Secretary
Washington, DC 20350-1000

SECNAYV INSTRUCTION 12700.2

From: Secretary of the Navy

TJo: All Ships and Stations

Subj: COOPERATION WITH THE OFFICE OF
SPECIAL COUNSEL OF THE MERIT
SYSTEMS PROTECTION BOARD

Ref: (a) DOD Instr
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(NOTAL)

(b) Public Law 95-454, ‘‘Civil Service Reform
Act of 1978, Title 5, U.S.C., §§1201,
1205, 1206, 2"’, 2301 and 2302

(c) The Privacy Act,

(d) Civil Service nuie'v', ‘Section 5.4
(5 C.F.R. §5.4)
(e) The Hatch Act, 5 U.S.C. Chapter 73, sub-
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(1) investigative Authority of the Speciai
Nasimaal
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(2) Procedures

(3) Legal Representation

. Purpose. To implement reference (a) and supplement
ref‘rences {b) through (f) by prescribing procedures and
assigning responsibilities fo r co _pe_ration with the Office
of Special Counsel (OSC) of the Merit Systems Protection

Board (MSPB).

N wili comply with the merit system
e fully with the OSC’s investigations
of prohibited personnel practices, and conduct internal in-
vestigations of alleged illegal or improper conduct referred

to DON by the OSC.
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4. Background. The Civil Service Reform Act of 1978
(reference (b)) established the OSC under the MSPB. The
invcstigative authority of the Special Counsel is set out in
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5. Responsibilities

a. The Secretary of the Navy (SECNAV) shall ad-
vise the Special Counsel of any action taken on referrals
under Title 5, U.S.C. §§1206(b)(3) and (4) and 1206(c)(3).

b. The General Counsel of the Navy shall:

{1) Act on behalf of the SECNAYV in resnonding to

(1) Act on behalf of the SECNAYV in responding
the Special Counsel except in regard to referrals under
Title 5, U.S.C. §§1206(b)(3) and (4) and 1206(c)(3).
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(2) Ensure compliance with reference (b) by obtain-
ing a suitable investigation of any allegations referred to
DON for mvesngauon including omplrance wrth tlme

for Iepor uus tne resi
prggcdl_) es for obtaining a s
out in enclosure (2).

request to represe‘rt a DON employee suspected or ac-
cused by the OSC of committing a prohibited personnel

practice or an illegal or improper act when the act com-
plained of was within the scope of the employee’s official
responsrblhtles and such representatron is in the mterest

{8) Coordinate with the Judge Advocaie General or
the Director, Marine Corps jr_(_lgg Advocate Division, as

appropriate, the assignment or use of Navy or Marme

Corps Judge Advocates as employee representatives.

e
h a o proper
conduct referred the DON by the OSC and copies of
final reports.
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of DON under the authonty of the Civil Service Reform
Act of 1978 (reference (b)).

{7) Make DON recommendations to the Depart-
ment of Justice in regard to requests by employees for
legal representation in obtaining judicial review of an

order by the MSPB under Title 5, U.S.C. §1207.

¢. The Assistan

sonnel) shall:

t General Councel (

(1) Serve as the Senior Management Official.

(2) Review for adequacy and legal su
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report of an investigation.

(3) Serve as DON point of contact in
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alleged prohibited activities prior to fhe desi

liaison officer for the component or counsel for an in-
dividual respondent for matters in litigation.

{4) Notify activitie
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hibited personnel practice, violation of law, rule. or
regulation, mismanagement, gross waste of funds, abuse
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of authority, or a substantial and specific danger to the
public has been brought to the attention of the SECNAV
or the General Counsel.

(5) Ensure that activity personnel are fully
apprised of the nature and basis for an OSC investiga-
tion, as well as the rights and duties of activity personnel

in such investigations.
(6) Monitor those investigations.

(7) Exercise the authority prescribed by reference
{a) to ensure that any correciive or discipiinary aciion
considered appropriate because of facts disclosed by an
investigation is accomplished in a timely manner.

(8) Notify the OSC if an investigation replicates in
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that redundant investigative efforts can be avoided.

{®) Advise the commanding officer or head of ac-

tivity to annaint a liaison officer to serve as a noint-of-
Yy appCint a laistn Cincer poini-Cl

contact for any OSC investigator who may initiate an
investigation of an employee at a facility, base, or
installation.

(10) Coordinate with the Judge Advocate General
or the Director, Marine Corps Judge Advocate Division,
as appropriate, so that a Judge Advocate may be ap-
pointed as the liaison officer whenever the OSC is in-
vestigating allegations of improper or illegal conduct by a
military member.

d. The Liaison Officer shall:

(1) Coordinate with the cognizant office of the
General Counsel or the Judge Advocate General providing
legal services to the activity.

(2) Assist the OSC investigator.

(3) Ensure that all OSC requests for documents
are in writing.

(4) Process all requests for documents and furnish
to the OSC invesiigaiors copies of reieasabie documents
requested under references (b), (c), and (d).

15\ Make witnesses available; ensure that the
witnesses are advised of their right to legal assistance dur-
ing the interview, and make appropriate arrangements for
legal assistance if such assistance is requested by wit-
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(6) Notify the Senior Management Official when-
ever the OSC initiates any investigation or requests infor-
mation directly from a Naval activity.

(7) Notify the Senior Management Official if any
investigation replicates in whole or in part an existing or
completed investigation.

(8) Notify the Senior Managemcm Ofﬁcial of any

6. Reports. The reports required by this instruction are
exempt from reports control by OPNAVINST 5214.7.

JAMES F. GOODRICH
Acting Secretary of the Navy

Distribution:
SNDL Parts 1 and 2
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INVESTIGATIVE AUTHORITY OF THE SPECIAL COUNSEL

1. The Special Counsel is authorized to investigate allegations
of prohibited personnel practices.

2. The Special Counsel may investigate allegations concerning:

the Hatch Act

b. Arbitrary or capricious withholding of information
prol 1b1ted by the Freedom of Information Act except intelligence
i.

c. Activities prohibited by any civil service law, rule or

regulation, including partisan polltlcal intrusion in personnel

decision making, except when the Special Counsel determines that
the allegations may be resolved more appropriately under an

administrative appeals procedure.

d. Involvement by anv emplovee in anv prohibited discrimination
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found by any court or appropriate administrative authority to have

occurred in the course of any personnel action, except when the
Special Counsel determines that such allegations may be resolved
more appropriately under an administrative appeals procedure.

3

3. In the absence of any allegation, the Special Counsel is
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authorized to conduct an investigation to determine whether there
are reasonable grounds to believe that a prohibited personnel
practice has occurred, exists, or is to be taken.

4. The Special Counsel may transmit an allegation of a prohibited
personnel practice to an agency head for 1nvestlgatlon and report
if the Special Counsel determines that there is reasonable cause

to believe that:
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b. Mismanagement, a gross waste of funds, an abuse o

or substantial and specific danger to the public health or
has occurred.

- PP R P -—a 2 PR 1

If the allegations are referred to a command or activity for
ation, the procequres set out 1in encliosure (2) must be

Enclosure (1)
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The Special Counsel may refer whistleblowing disclosures to
cerned agency and require the agency to inform the Special
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1 of what action has been or is to be taken. In such
tances, the procedures set out in enclosure (2) must be followed.
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ghe v1olat10n to the agency. The Spec1al Counsel may require

the head of the agency to personally review the report and certify
what action has been, or is to be taken. The procedures set out
at paragrapns 2.e., 2.9., and 2.h. of enclosure (2) must be

7. The Special Counsel may, after conducting an investigation

and determining that there are reasonable grounds to believe that
a prohibited personnel practice has occurred, make recommendations
to the agency as to what corrective action should be taken.

stigation, an
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g The Special Counsel may app
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any related activity.
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PROCEDURES

1. When an act1v1tv has been notified by the Senior Management
Official that an allegatlon of a prohlblted personnel practice,
violation of law, rule, or regulation, mismanagement, gross waste
of funds, abuse of authority, or a substantial and specific danger
to the publlc has been brought to the attention of the becretary
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a. Conducting a thorough investigation of all allegations.

b. Preparing an in-depth report within 30 days from receipt
of notice.

2. The report must be submitted to the Senior Management Official
and should:

a. Identify the individual(s) who investigated the charges.

b. Disclose whether or not witnesses were offered confidentiality
+

ir reennneoac
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c. List witnesses interviewed, including the complainant
(if known) and the targets of the probe; attach copies of the
statements made by the witnesses.
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and state whether advance notice of the on-site inspection was
given.

e. Summarize relevant and material evidence considered in
reaching the conclusions on each allegation.

f. Attach copies of relevant portions of any local instruction
used in the investigation.

g. State whether the investigation revealed any violation or
apparent violation of any law, rule, or regulation.

h. Describe anv corrective action taken or n‘Iannpd i.e.
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changes in agency rules, regulations or practlces, the restoration
of any aggrieved employee, disciplinary action against any employee
or referral to the Attorney General of any evidence of a criminal
violation.

3. The activitv conducting the investigation ig regoncngsibhle to
- aAN A - de V A Y ‘l\‘\‘\—\--&l.’ - —AAV Y b&,\‘b&v.l e L\—wz’vllc - A e\
notify the chain of command as appropriate by providing copies of

reports and correspondence.
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LEGAL REPRESENTATION

1. An employee or member of the Department of the Navy (DON)

asked to provide information (test1mon1al or documentary) to the
OSC in the course of an investigation by that office ,may obtain

regarding that employee's or member's rights and ODllgatlons.
This includes assistance at any interviews with OSC investigators.

However, the attorney—cllent relationship shall not be established
unless the employee is suspected or accused by the 0SC of committing

a prohibited personnel practice and has been assigned DON counsel.

2. An employee who believes he or she is suspected or has been
accused by the OSC of committing a prohibited personnel practice
may request legal representation from the DON, except as provided
in paragraph 7. Whenever an attorney from the DON is likely to
face an ethical conflict between obligations to the employee client
and to the DON, and in any case where the suspected or accused
employee has requested representatlon from another DOD Component,

the attorney dsslg‘éu 8n

all
another DoD Component. Onts'
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and only with the personal approval o]
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3. The General Counsel of the Navy shall determine whether a
likely conflict will occur if an attorney from the DON is assigned
to a

represent the employee and request assistance in 1 obtaining
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representation from outside the DON.
4. To obtain legal representation the employee must:
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b. 1Indicate whether he or she has retained legal counsel from
the DON.
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writing that the employee was actlng within the scope of his or her
official duties, and that no adverse or disciplinary personnel
action against the employee for the conduct being investigated by
the OSC has been initiated by activity management.

Fl-

d. Forward such requests to the General Counsel of the Navy
via the designated liaison officer.
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5. Legal representation may not be provided until and unless th
General Counsel of the Navy approves an employee's request.

6. The conditions of legal representation must be explained to the
accused employee in writing and accepted in writing by that employee.

ources may not be used to provide legal representation

with respect to a DON d1391pllnary action

..... Y wa;tt;na or participating in a prohibited
personnel pr ct ce or for engaging in 1llegal or 1mproper conduct,
regardless of whether that participation or conduct is also the
basis for the disciplinary action proposed by the OSC.
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8. After approval under paragraph 4 cof an employee's regquest, a
DON attorney shall be assigned (or, in unusual circumstances,
outside counsel retained) as the employee's representative in

matters pending before the OSC or MSPB. This approval may be
limited to representing the employee only with respect to some of
the pending matters if other specific matters of concern to the

OSC or MSPB do not satisfy the reguirements of this enc
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9. An attorney-client relationship will be established and continued
between the suspected or accused employee and assigned DON counsel.

10. In representing a DON employee under this Instruction, a DON
attorney designated counsel for the employee shall act as a vigorous
advocate of the employee's individual legal interests before the

OSC or MSPB, and the attorney's professional responsibility to the
DON and his or her employing activity will be satisfied by fulfilling
this responsibility to the employee. The assigned counsel will be

allowed adequate official time to properly represent his/her c11ent.

Legal representation may be terminated only with the approval of
the General Counsel, and normally only on the basis of information
not available at the time the attorney was assigned.

11. The attorney-client relationship may be terminated if the
assigned DON counsel for the civilian employee determines, with
the approval of the General Counsel:

a. That the employee was acting outside the scope of his or
her official duties “when engaging in the conduct that is the basis
for the OSC investigation or charge of a prohibited personnel

practice.

b. That termination of the professional representation is not
: .
in violation of the rules of professional conduct applicable to the
assigned counsel.
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12. The DON attorney designated as counsel may request relief from
the duties of representation or counseling without being required
to furnish explanatory information that might compromise the
assurance to the client of confidentiality.

13. This Instruction authorizes cognizant DON officials to approve
requests for travel, per diem, witness appearances, or other
support necessary to ensure effective legal representation of

the employee.

14. An employee's participation in OSC investigations, MSPB
hearings, and other related proceedings will be considered official
DON business for time and attendance requirements and for other
similar purposes.

15. The following advice to employees questioned during the course
of an OSC investigation may be appropriate in response to the most

frequent inquiries.

a. An employee may decline to provide a "yes" or "no" answer
in favor of a more qualified answer when this is necessary to ensure
accuracy in responding to an OSC interviewer's questions.

b. Requests for clarification of both questions and answers
are appropriate to avoid misinterpretation.

jeans to ensure verification of an 1nterv1ew Dy OSC

o s
tors are uyy;uy;;atc, whether the cnuya.uycc is or is not

accompanied by a legal representative. Tape recorders may only be
used for this purpose when: (1) the recorder is used in full view:
(2) all attendees are informed; and (3) the OSC interrogator agrees
to the tape recording of the proceeding.
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d. Any errors that appear in a written summary of an interview
repa:ed by the interviewer should be corrected before the employee
igns the statement. The employee is not required to sign any
written summary that is not completely accurate. An employee may
make a copy of the summary for his or her own use as a condition

of signing.

Enclosure (3) 3



